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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, ) 
) APPELLANT'S REPLY 
Plaintiff/Appellee, ) BRIEF 
vs. ) 
ANDREW WEISBERG ) Case No. 20001056-CA 
) Priority No. 2 
Defendant/Appellant. ) 
SUMMARY OF THE ARGUMENT 
Contrary to the State's argument, Appellant has marshaled the evidence with 
respect to whether he used a weapon in conjunction with a stalking offense. Therefore, this 
Court should consider that argument. Moreover, in light of the relevant and persuasive 
authority from other jurisdictions, the evidence presented at trial was insufficient to convict 
Appellant of a second degree felony stalking offense for "using" a weapon in connection 
with a stalking. 
ARGUMENT 
POINT I 
APPELLANT ADEQUATELY MARSHALED EVIDENCE TO SUPPORT 
HIS INSUFFICIENCY CLAIM, AND THE EVIDENCE WAS 
INSUFFICIENT TO DEMONSTRATE A WEAPON WAS USED IN 
CONNECTION WITH A STALKING 
A. Adequately Marshaled Evidence 
The State claims that this Court should not even consider Appellant's 
insufficiency claim because he has failed to adequately marshal the evidence. See Aplee. Brf. 
at 15. However, the evidence that the State claims Appellant has not marshaled, does not 
assist this Court in determining whether a weapon was used in connection with a stalking. 
The State argues that because Appellant did not state that his vehicle was parked behind 
Robin Archibald's vehicle, and the fact that the handle of the gun was held in appellant's 
right hand, with his left hand on the barrel, somehow fails the test of marshaling the 
evidence. Id. at 15-16. Appellant has adequately informed this Court of the necessary and 
relevant facts to determine his insufficiency claim. Appellant marshaled the evidence that 
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indicated that he was in the parking lot of the Avis and Archibald business; he got out of his 
vehicle, opened the trunk, removed a gun from the passenger compartment to the trunk of 
the vehicle. See Aplt. Brf. at 14. Further, Appellant indicated that the gun was pointing 
down towards the ground at all times, never pointed at any individual, and that the alleged 
victim of the stalking, Robin Archibald, did not witness, nor could she have witnessed any 
of these events. 
This Court has been asked to determine whether the evidence at trial was 
sufficient to support the finding that Appellant used a firearm in connection with a stalking. 
Where Appellant's vehicle was parked in the lot in front of the business, and where his 
hands were placed on the weapon are irrelevant. The critical evidence is what actions 
Appellant took in connection with the weapon and whether those actions were employed in 
connection with a stalking offense. Appellant has presented all of the evidence surrounding 
the weapon and his actions with respect to the weapon. Therefore, Appellant's burden of 
marshaling the evidence has been satisfied. The State is incorrect in arguing that this claim 
should be rejected for failing to marshal the evidence. 
B. Insufficient Evidence that a Weapon was "Used" in the Commission 
of a Stalking 
-3-
Appellant was convicted of second degree felony stalking based upon the 
allegation that he "used a dangerous weapon... in the commission of the crime of stalking." 
Utah Code Ann. § 76-5-106.5(6)(a) (2000). The State argues that Appellant has failed to 
look to Utah Code Ann. § 76-1-601 to determine what it means to "use" a dangerous 
weapon. However, the stalking statute merely refers to § 76-1-601 to define what a 
dangerous weapon is, not to indicate what it means to "use" a dangerous weapon. The State 
has ignored that the fact that the heading of section 76-1-601 is Definitions. The stalking 
statute merely refers to that section to define what a dangerous weapon is. Appellant is not 
arguing that the gun he moved to his trunk is not a dangerous weapon, he is arguing that he 
did not use a dangerous weapon in the commission of a stalking offense. Therefore, the 
State's repeated reference to section 76-1-601 does not assist this Court in determining 
whether the gun was "used to commit a crime of stalking," as stated in the relevant stalking 
statute. 
Furthermore, the State argues that since Appellant "inexplicably" moved the 
gun from the passenger compartment to the trunk, that somehow proves beyond a reasonable 
doubt that he "used" it in the commission of a stalking offense. See Aplee.Brf at 17. What 
the State fails to recognize is that it is not Appellant's burden to explain what he was doing 
with the gun; it is the State's burden to prove beyond a reasonable doubt that it was used in 
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the commission of a stalking offense. The State did not satisfy that burden at trial, and thus 
there was insufficient evidence to convict Appellant of a second degree felony stalking 
offense. 
All of the persuasive case law cited in Appellant's Opening Brief does support 
the notion that the gun was not "used" in the commission of a stalking offense. Although 
there is no direct authority from this jurisdiction on point, the cases that Appellant cites in 
his Opening Brief support his position. There must be something more than mere possession 
or storage of the weapon — there must be some type of active employment which assists in 
the commission of the offense. See Bailey v. United States, 516 U.S. 137 (1995), and other 
persuasive authority cited in Appellant's Opening Brief at 15-17. 
There was no evidence presented at trial to prove beyond a reasonable doubt 
that Appellant was using the gun in connection with any stalking of Robin Archibald. 
Appellant did not wave or point the gun towards the Avis and Archibald business, did not 
approach the business with the gun, nor did he make any threats or threatening moves with 
the gun, which would typically be necessary to constitute "using" the weapon in connection 
with the offense. 
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Again, Appellant submits that this Court should amend the conviction to 
reflect the appropriate degree of offense, absent the use of a firearm, which would be a Class 
A misdemeanor. See Utah Code Ann. § 76-5-106.5(4)(2000). 
CONCLUSION AND PRECISE RELIEF SOUGHT 
Based upon the foregoing, Appellant respectfully requests this Court reverse 
his conviction, or at a minimum reduce his conviction as demanded herein. 
RESPECTFULLY SUBMITTED this day of August, 2002. 
YENGICH, RICH & XAIZ 
Attorneys for Defendant/Appellant 
By 
RONALD J. YENGICH 
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CERTIFICATE OF SERVICE 
I hereby declare that I mailed/delivered two true and correct copies of the 
foregoing Appellant's Reply Brief, postage prepaid, this day of August, 2002, to: 
MARIAN DECKER 
Assistant Attorney General 
Criminal Appeals Division 
160 East 300 South, Sixth Floor 
Salt Lake City, Utah 84114 
